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The Board has remanded this rec ard for further consigeration under Matte rof A-R-C-G-,
im

26 18N Dec. 388 [BIA 1014, The Board instrucis the coeurt 0 consider whether the

espondent's o roposed social groups are set forth with particularity and are soclally distinct.
5nou%d she court find her social groups meegt the A-R-C-G- test, it is then to address whether the

i
tonduran government s unable or unwilling to control res nondent’s abuser. Finally, the 8oard
directs the court to determine whether the minos respondent suffered past persecution from

his TC\‘.JC‘V -

On April 16, 2015, the parties agreed that @ further hearing was unnecessary, though
the parties were permitted to augment the record: neither did so. Respondents submitted a
memorandum in support of their persecution claime.

Two important aspects of this case are cettled.  First, the Board found ihe lead
respondent’s testimony 1o be credible, thus disagreeing with the prior judge’s adverse
credibility determination. And cecond, the Board determined from the record svidence that
the Honduran government inadequately protects women and children from domestic viclence.
Again, the Board's finding in this regard rejects tha orior judge’s findings to the contrary.

With these two aspects I mind, we now turn to respondent’s clalm. Since the pariies

are familisr with the testimony and other record evidence, only that portion of the evidence

critical 1o this court’'s further wdnwr of fart and law will be discussed.  In her recent
memoranduim, the lead respondent repeats the sbuse she received over a b-year marriage,
including frequent incidenis which a rezsot wa% ie person would recognize as domestic violence,
inciuding physical and vl sexual viclence, and humi Ilai on as o disebled woman, Furthermore,
n‘-:spondczm s abuser, her husband, threatened to kill her should she try fo leave him. Given the
Roard’s conclusion that i'@tpo dent was credible, her testimony covering the abuses she and
her child received aver six years living with hier hushand is sccepted as fa(.t.
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diudicated 1his case isno \on;:r o the bench.
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recognizes, o st least perCeives, BErLons & cular cheracteristics of the group. As

was the case Inl FA-R-C-G-, supr as laws profecting victims of domestic
violence, and like Guatemals, Hondoras Ts righthy accused by the intermatic nal community of

i

grosely Ineffectus protection of victime of domestic violence. éndLed, 15 to the latter, the
~tio

Bos in its remand ordér essentially recognizes the ineffectuat at . of the Honduran
gowsernment In elthar prot .cting victims or punishing those suilty of domestic victence,

Clven that respondent has success fully set forth = particular soclal group reconized
under Matter of A-R-L4G
motivation in sttacking her as a member of such group, respondent has met her burden of
proof in establishing past persecution.  that is, her persecution is on account of her

membership in a particular social group in sccordance with INA § 101{a)}{22}{A}

supra, her me-“nbersﬂp in said soctal group, and her abusar’s

Given that respondent has met her burden of proof in establishing past persecution, the
regutaiory presumption that it shall be presumad that the applicant’s life or freedard would be
threatened in the future in the country of removal on the basis of the original claim,” in
sccordance with 8 CRR.§ 1208 16{bi(1), is triggered. Therefare, the goverament shoulders
the burden of proof fo establish that country conditions have fundamentally changed since the
respondent’'s departure such that a roasonable person in the same or similar circumstances
would no longer have 2 fear of persecution in nreturning. Lulkwago v, Ashcroft, 329 F.3d 157 (3"
Cir. 2003); Matter of H, 27 18N Dec. 337, 346 (BIA 1896). That burden is manifested under the
present 1EEleUU'}‘% which e’(‘;q'uir‘e the sovernment to establish a “fundamentsl chenge in
i{Aa) or that the
“applicant could avoid fulure nercpc*mon by refocating to ancther part of the

circumstances” in the applicant’s country of netionslity, @ 0E RS 1202 16(b)1

applicant’s
country of nationality. and un der all the dreumstances, it would be reasonable to expect the

applicant to dc co @ C LR, G 1208 1a(b)11E] Thf: Lurden of proof held by the government in
either repgard ic by a preponderance of F‘Jldm  CFRRE 1208.3aNENI. See wlso
Manzoor v. 1.5 Bep't ov Justice, 784 F.3d 342 (17 Cir. 20011

Civen the Board's scknowledgerment in i fe remand order that domestic abuse remains

2 serious and widesnread probien in Honduras, the government is unable to meet its burden of
oroof.  Woreover, under thie court’s review, nothing in the current record alters the
overwhelming evidence of the persistence of domesti(; violence to women and children
evacerbated by the Henduran sovernment’s woefully ‘madequaie response 1o domestic
violence by the law enforcement and iudicial sectors of the Honduran govermnment, which views
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Withholding-Only Proceedings, he is desendaent upen her testimoiy.

e

ted by bis father, inctuding refusing to provide adequate food,

i«h rhai he suffered the most

is net required 1o estsb

extreme {orm of vielence which other .+ of his social group might endure, only thathe s
2 member of the group and was targeted on account of his group membership. The record
avidence establishes that frequent patterns of domestic violence to women appiies with equal
force co children within the domestic setting, with similar or even worse consegquences. One
need look no farther than the Department of State’s Human Rights Report for 2013, On its
front page, the Report points oul the sericus problem of societal violence, including child sexual

exploilation and abuse

Under the Report’s section on “Children,” it repeats that child abuse remains 2 serious
probiem, including sexual exploitation of children. As with domestic violence against women,
nothing in the record refutes that children in Honduras are inadequately protected from a
pattern of domestic violence: to the contrary, the averalt record points to the abuse of children,
including chiidren within the nuclear family or domestic seiting, as a serious human rights
nroblem. As counse correctly points DL:t,,mwas victimized by routinely depriving him of

adequate nutrition, and subjecting him to witnessing the abuse of his mother. Being a child of
such tender yoars amounts (0 perserution ¢ areourit of his socisl group membershin

in accordsnoe with 8 CFROS 1208, 16{0){1)

persecuiion and therefore he is “presumed 1o have & wel-founded fear of persecution on the

has et his burden of proof of past

7

hasis of the original claim.” Since the government has presented nothing to refute the curyent

country ronditions, including the persistence of serfous human righis probiems of child abuse,

the presumption prevails. Given that his mother ic unable to safely relocate @ too, is unable

1o cafely refocate.
Government Unable or Unwilling te Protect

% is 2 wellsettled maxim of asylum law that in order to cstablish past or prospective
porsecution and thus qualify for asylum, the alien must establish that the government in
guestion 15 “unable or unwilling to control” the persecutors. This flows from the historical
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To prove that a government is “gnable or unwilling to controt” private groups, it Is
ncurmbent upon the applicant for asylum to show that the government is aware of the
ptﬂrﬁpcut:on o the individual untess the evidence established autih‘w in doing so, or potential
farm in doing so. Baballah v. Ashcroft, 367 F.3d 1067, 1073 (_J Cir. 2004}, Matter of S-A-, 22
&M Dec. 1378, 1335 (BiA 2000). In Matler of V-T-S-, 21 1&N Dec. 792, 799 (BIA 1997, The
Board, in part, rejected a claim of membership in a particular sacial group comprised of
“Eilipinos of Chinese Ancestry” who were targeted for kidnaping motivated by their percei ived
weaith, The Board cdted to record evidence that the government had expended a “massive

reccue effort” 1o secure the release of the claimant’s kidnaped brother and sister on separate

QCCasions.

in Fiadjoe v AL, 417 F.3d 13% 13d Or. 20053, the court found that the Ghanian

< unable or upwitling to control the persecution of women subjected 1o the

government w
practice of frokesl fetich sexusi abuses.  The croull court found that even though the

aovernment’s national policy was agaimnsi cuch abusgs, and even though the claimant had not

1would have been futie since

undertaken to make 3 pelice repcm', any reporting in this rey

- 1

the evidence established that the poﬁce refused to arrest, and the government refused to
prosecute, viclators who engag ced n Trokash The court also noted that domestic viclence
against women was widespread with \ame police intervention.

,.

While Honduran law criminalizes domestic violence, the aw rings hollow for @ great

many women and children, varticularly poor women and children. The Honduran police all too
often refuse to intervene in domestic violence, That's not to say that the paolice completely
takes o hands-off attitude to domestic violence, hut it happens with such frequency that

Handuran society largely views the police with fear o hopelessness, 1172 no smali wender that
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y7and “social distinction” requirements. Respondent further establiched that her
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Vi)

he-has met his burden of proof of past persecution on acceunt of his
membership in 2 particular social group comprised of "Honduran children unable to leave their
nuclear family or domestic environment.” His father’s abuses and violence did not stop with his
viother, but were carried to him n the form of abusive neglect, and enduring a volatile family
envivonment. While this young respondent might have had difficulty in meeting the higher
standard for withholding of removal, he meets the lowser threshold for asylum.  His past
persecution meets the regulatory ”precmnpt%vmess” imper for a well-founded fear of future
persecution, 8 CF.R. § 1208.13{b}{1}, o presumption tlu government has not overcome. He
witl he granted asylum in the exercise of discretion, '

Order: The lead respondentis erdered removed. Her removal to Honduras is withheld in
accordance with 8 INA § 241[bY{3)

atic granted Fevlnm in the United States pursuant o INA
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